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This article was written as part of a year-long project between EthiFinance and Sciences Po’s 

Law Clinic, during which three Sciences Po students collaborated with EthiFinance in developing a series 

of criteria to better include human rights considerations in the analysis of ESG controversies, specifically 

from a legal perspective. In order to appreciate why and how human rights elements should be 

integrated in the assessment of such controversies, it is important to have a clear understanding of the 

current scenario of international laws and guidelines on human rights, and of how human rights are 

currently approached by financial actors. It is for this reason that this article provides first an overview 

of the legal obligations that companies have with respect to human rights, then an account of the 

inclusion of the latter in ESG investment practices, to finally reflect on the key elements to consider and 

the difficulties faced when assessing controversies from the perspective of human rights based our own 

experience within the project. 

 

 

PART 1: THE IMPACT OF HUMAN RIGHTS REGULATIONS ON BUSINESSES  

 

The first section of this article focuses on the legal framework (hard law and soft law) on human 

rights which impact the activities of the enterprises in some important economic entities including 

Europe (notably in France, Germany and at the EU level) and the US from a global perspective. This 

section also traces the legislative evolutions and the tendencies in this respect. The establishment of 

these relevant pieces of legislation was initially motivated by the significant social impacts resulting 

from a series of catastrophic human rights controversies in the past such as the Rana Plaza (Human 

Rights Watch, 2020). It's essential to know about how enterprises today could be pushed by these 

regulations to minimise human rights violations resulting from business activities thus preventing 

controversies. 

 

 

THE EUROPEAN CONTEXT: THE CASE OF FRANCE, GERMANY AND THE EUROPEAN UNION  

 

Before 2017, there were no mandatory “material incentives” from legislation obliging enterprises to 

take into consideration human rights issues in their business operations (Friedman & Bérion, 2018). 

However, requirements began to be put in place in European countries in 2017 (Friedman & Bérion, 

2018). As the first country which has imposed, by a coercive measure, a specific due diligence on 

businesses for human rights considerations (Buchman, 2021), France adopted the “Duty of Vigilance 
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Law” in 2017. Under this law, companies based in France with over 5000 employees 

(including subsidiaries headquartered in France) or more than 10000 employees (including those of 

both subsidiaries headquartered in France and in foreign countries) during two consecutive financial 

years, are required to set up a “vigilance plan”, as well as to carry it out (LOI n° 2017-399 du 27 mars 

2017 relative au devoir de vigilance, 2017). This mechanism aims to prevent social and environmental 

risks in business via identifying those in relation to any violations of human rights as well as negative 

environmental consequences which may result from both the process of their internal business 

operations and the activities with external partners (LOI n° 2017-399 du 27 mars 2017 relative au 

devoir de vigilance, 2017). Moreover, since entry in force of the French Loi Pacte, as per Article 1833 

of the French Civil Code, not only the shareholders’ interest but also the company’s social and 

environmental responsibility should be taken into account in the social interest of a corporation 

(Article 1833 du Code civil français, 2019- our own translation; LOI n° 2019-486 du 22 mai 2019 relative 

à la croissance et la transformation des entreprises (1), 2019). 

 

Following France’s steps, in mid-2021, Germany adopted the German “Supply Chain Due Diligence Act” 

(GSCA) (Gesley, 2021). This Act demands that, starting from 1st January 2023, both corporations under 

German law and foreign companies owning offices in Germany that employ more than 3000 people 

(1000 people in 2024) will have to “identify and assess risks'' and take effective measures under due 

diligence obligations in order to ensure that both stakeholders and the environment are respected 

(Okpechi, 2021). Relevant descriptions which clarify “Risks Related to Human Rights”  (one of which is 

specified as “a situation in which there is a sufficient degree of probability based on factual indications 

that a violation of one of the following prohibitions will occur” for example, “Prohibition on employing 

a child of 15 years or younger”, “Prohibition on disregarding the local applicable rules on workplace 

safety and working conditions if this could lead to workplace accidents or work-related health risks” 

etc.) and “Risks Related to the Environment” as well as “Due Diligence Procedures” have been included 

(such as, “Define internal responsibility for compliance with the risk management system—for 

example, by appointing a human rights ombudsperson”, “Implement preventive measures in the 

company’s own business area, which includes the activities of subsidiaries, if the parent company 

exerts “decisive influence,” and vis-à-vis its direct suppliers.” etc.) (Gesley, 2021). What’s more, the 

GSCA imposes the penalty that non-complying entities could be charged for “up to 2% of their annual 

global turnover”, for those above a certain threshold (Gesley, 2021). Besides, Switzerland, Norway, 

Finland and some other countries are going in the same direction as France and Germany in this regard 

(Business & Human Rights Resource Center, 2019; Okpechi, 2021). 

 

In addition, following these legislations, in February 2022, the Directive on “Corporate Sustainability 

Due Diligence” was proposed by the European Commission (European Commission, 2022). Similar to 

the French and German law, a “due diligence duty” would result from this EU directive, with the spirit 

of monitoring   human rights effects of companies’ business “throughout global value chains” 

(European Commission, 2022). Meanwhile, adequate measures to “prevent, end or mitigate adverse 

impacts of their activities on human rights” should be effectively put in place (European Commission, 

2022). These in-scope companies are “all EU limited liability companies” where over 500 employees 

work and which reach over  150 million euros “in net turnover worldwide” (European Commission, 

2022) , EU-based companies whose sector of activity places them at a high risk of human rights 

violations, which  employ at least  250 people while presenting at the same time  “a net turnover of 
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EUR 40 million worldwide and more”, and foreign companies which  reach the same threshold set 

for EU ones  in terms of revenues obtained from business carried out within the European Union 

(European Commission, 2022). When it comes to enforcement, both administrative penalties and civil 

liability could be pursued for the non-conforming actions under this EU directive (Connellan et al., 

2022).  

  

As we can observe from the previous parts, compared to the French law, the obligations to the covered 

companies established by the German legislation of human rights due diligence are more detailed. It 

shows the ambitious goals that regulators are willing to achieve for the protection of human rights in 

business. Furthermore, the evolution from the French law to the EU directive reveals that the scope of 

application has been gradually expanded since the applicable threshold of the regulation lowered in 

just a few years. More and more companies would be involved in the effort regarding the due diligence 

duty of minimizing the impacts and the risks related to the human rights violations on business 

activities. Moreover, the penalties proposed tend to be more and more severe for the failure to comply 

with the obligation imposed. 

  

As the recent EU directive proposal  is planning to provide more practical supporting measures  than 

the first legislation in this regard (the French law), it demonstrates the intention of the European 

legislator to enhance the efficiency of identifying and minimizing human rights violation risks, including 

the ones that are “hidden”, like Okpechi (2021) underlines in the German case: “(o)ne challenge in 

meeting GSCA requirements, as well as meeting greater ESG goals, is finding hidden risks in large supply 

chains” (Okpechi, 2021). As this author underlines, this cannot be easily accomplished (Okpechi, 2021). 

Therefore, it is essential to establish a clear and reasonable standard, and create useful methods on 

how to evaluate and define the risks of human rights violations in different sectors. 

 

THE US CONTEXT AND ITS DIVERGENCES FROM THE EUROPEAN ONE  

 

American regulation on Human Rights Due Diligence is less extensive than that in European countries. 

Nevertheless, two major texts can be noted.  

 

First, the Corporate Human Rights Risk Assessment, Prevention and Mitigation Act in 2019 which would 

require all publically listed companies in the US to “identify human rights risks and impacts in their 

operations and value chain” (Bouchenaki & al, 2019) and disclose relevant measures taken to prevent 

those by committing “a Human Right Risk and Impact Report in an annual human rights analysis report” 

(Davies, 2022) to the Securities and Exchange Commission (SEC). Second, the New York Fashion 

Sustainability and Social Accountability Act (“Fashion Act”) was recently proposed in January 2022. 

Once enacted, all the “apparel and footwear manufacturers and retailers” who “do business” in New 

York State with over “100 million dollars in revenue”, would be obliged to achieve a minimum of 50% 

“supply-chain mapping” (Clark & al., 2022). Moreover, the information disclosure by establishing a 

“social and environmental sustainability report” would be required, through due diligence to “identify, 

prevent, mitigate and account for” the risks related to human rights and the environment resulting 

from their business activities as well as to declare the relevant impacts (Clark & al., 2022). In addition, 

a fine of “up to 2% of annual revenues of $450 million or more” could be applied as the penalties for 

any violations of the Fashion Act (Ropes & Gray, 2022). 
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A comparison with the other side of the Atlantic shows that the European countries and the EU are 

willing to establish a legal framework at both national and European levels which could impose the 

due diligence obligations on all the in-scope companies categorized by a series of criteria while the US 

focuses more on regulating first from the riskiest sector for the entities of great influence without 

making any legislation at general level. For example, the Corporate Human Rights Risk Assessment, 

Prevention and Mitigation Act in 2019 would mainly concern the publicly listed companies in the US or 

the Fashion Act would be solely applicable to the companies in the Fashion industries as it is one of 

the high-risk sectors of human rights violation. 

 

INTERNATIONAL STANDARDS ON HUMAN RIGHTS 

 

Besides limited direct obligations set by national laws, companies may as well take voluntary action to 

fulfil their social responsibility in human rights and rely on international standards. Even though in the 

field of international law in general there are no direct mandatory duties for businesses, soft law can 

improve the framework contributing to compliance with respect of human rights in business (Methven 

O’Brien & Sumithra, 2016). Such international frameworks are, for example,  ILO Conventions, the 

Global Compact of the United Nation as well as the Sustainable Development Goals (SDGs), which 

provide support for voluntary actions in this field. This section focuses on two such mechanisms: the 

United Nations (UN) Guiding Principles on Business and Human Rights (Guiding Principles) and the 

Organisation for Economic Cooperation and Development Guidelines for Multinational Enterprises 

(OECD Guidelines).  

 

The Guiding Principles were adopted by the UN Human Rights Council on June 16 of 2011, with the 

innovation of creating a specific “human rights chapter” (United States Department of State Bureau of 

Democracy, Human Rights, and Labor, 2013, p. 5). They are the “first broadly accepted global set of 

guidelines” (United States Department of State Bureau of Democracy, Human Rights, and Labor, 2013, 

p.3) for the integration of human rights into businesses. As an international standard, the UN Guiding 

principles play an important role to guide both countries and enterprises to create the framework of 

management rules “ under three-pillars: Protect, Respect, and Remedy” (UNDP, 2021), which promote 

the respect for human rights in business. The UN Guiding Principles are also one of the most important 

approaches to minimize the infringement of human rights in business, especially  in the US (United 

States Department of State Bureau of Democracy, Human Rights, and Labor, 2013). However, this 

compliance path only based on voluntary approaches was judged insufficient by the European Union 

(Flacks, 2022), especially because of weak enforcement and often unsatisfactory results. Hence, the 

European proposal suggests having a mandatory rule to achieve a better implementation of the UN 

guiding principle.  

 

In addition to the UN Guiding Principles, the OECD Guidelines adopted in 1976, together with the OECD 

Due Diligence Guidance for Responsible Business Conduct established in 2018 for the purpose of 

improving the efficiency of the implementation of the OECD Guidelines, serves also as an essential 

mechanism in promoting the due diligence process for companies in order to “avoid and address 

adverse impacts” in relation to human rights violation (OECD, 2018). This is shown, for example, by the 
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famous controversy of Michelin in India, where Michelin has established a series of corrective 

measures and put them into effect under the supervision of the French NCP, which promotes 

compliance with the OECD Guidelines (French NCP, 2019). 
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PART 2: HUMAN RIGHTS CONSIDERATIONS IN RESPONSIBLE INVESTMENT  
 

This section looks at the integration of human rights by financial actors, the different 

implementation processes and initiatives within the framework of sustainable finance, and more 

specifically within ESG criteria. Similarly, it is important to think of the human rights framework not as 

a response to risks, but as a new investment opportunity to achieve sustainable development through 

a positive approach to these challenges. The understanding of human rights by financial actors is key 

to see how responsible investment can both prevent and address situations of controversies.  

  

SUSTAINABLE FINANCE AND HUMAN RIGHTS: REGULATION AND INITIATIVES  
 

The notion of sustainable finance is a very broad field that encompasses both voluntary initiatives, 

and regulatory evolutions that demand more compliance from financial actors on non-financial issues. 

Starting with voluntary initiatives, financial actors are gradually adopting the vocabulary of human 

rights to promote greater vigilance on these issues within their investments. Their role in the real 

economy, especially for private capital players, and their proximity to companies, allows them to 

demand accountability for risk management strategies in the field of human rights (Bartels and 

Schramade, 2022). As seen earlier, companies are increasingly subject to regulations regarding their 

duty of vigilance and the need to perform specific due diligence. Interestingly, several investors are 

asking to strengthen this awareness and call upon governments for more action. This was the case in 

April 2020 when a coalition of 105 investors asked their governments to impose a permanent human 

rights risk management on companies (Investor Alliance for Human Rights, 2020). These requests 

concern the US, Canadian and European governments, regulatory leaders in the field that could have 

an impact on the global value chains. 

Other initiatives are even more powerful as they put stakeholder integration at the heart of a project. 

This is the case of the Corporate Human Rights Benchmark led by both investors and civil society 

representatives to evaluate the Human Right performance of more than 230 listed companies (World 

Benchmark Alliance, 2020).  Their latest report is particularly interesting, as it links the difficulties of 

achieving the SDGs following Covid-19 to the need for action to be taken by the most influential 

companies in the market. The performance approach and not the commitments approach is a good 

way to assess the real effectiveness of the policies put in place. 

In terms of recommendations, efforts are being made to produce guides to assist investors and their 

companies in specific human rights approaches. This is the case of the Investor Toolkit on Human Rights 

from the Investor Alliance for Human Rights (IAHR), giving keys to implement a comprehensive and 

progressive framework thanks to checklists and investor case studies for each stage of the strategy 

(UNPRI, 2020). 

All these initiatives converge towards the same goal: increase the uptake of human rights due diligence 

and acknowledge that a human rights risk is a material risk for companies, whether it is a financial, 

legal or reputational risk. They also want to avoid as soon as possible the financial and reputational 

impact that corporate controversies, particularly on human rights, can have. As investors are important 

stakeholders of companies, they could also be impacted by these controversies, hence the importance 

of preventing and assessing their materiality.   
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On the regulatory side of sustainable finance on Human Rights, it’s possible to distinguish varied 

and highly nuanced approaches within national laws and international standards. The integration of 

human rights concerns into the legal framework is much stronger for companies than for investors. 

Within the legal framework of sustainable finance, human rights are often embedded as broad 

principles in more sectorial frameworks. EU law focuses on the climate emergency with the Green 

Taxonomy, the EU regulation on European low-carbon emission indices, and the EU Green Bond 

Standard (Deloitte, 2020). Human rights are one of the criteria used in the Green Taxonomy to consider 

whether an economic activity can be defined as sustainable. A promising framework for progress on 

human rights would be the Sustainable Finance Disclosure Regulation (SFDR), where human rights are 

tackled as 'social' impacts and risks and defined within the concept of "Negative impacts of investment 

decisions on sustainability outcomes" (ICMA, 2021). 

  

Turning now to international standards, a more specific framework for investors is seeking to be 

defined. A first principle that emerges is that of double materiality, which should be at the heart of 

investment strategies. Investors must assess the actual and potential adverse human rights impacts in 

which they are involved through their investments, and possible impacts of human rights regulation 

on their strategies, while analysing their degree of involvement in preventing those human rights risks 

(Dumas, 2021). The concepts of gravity, severity and sphere of influence are regaining strength to 

define the margins of action of investors within their investments and their potential involvement for 

improvement in this field (UNPRI, 2020). It is therefore necessary to define the priorities and chains of 

responsibility for human rights impacts. 

The OECD has also sought to involve investors in the implementation of the OECD Guidelines for 

Multinational Enterprises by calling on them to develop binding codes of conduct on human rights 

issues and to conduct research into the risks associated with its investment portfolio (OECD, 2018). 

  

It can be concluded that there are many initiatives but that human rights are not yet the subject of 

specific legislation for investors. It is a cross-cutting issue that is not at the heart of European 

regulations, and social/societal issues have a less precise and important place than environmental ones. 

They are rather diffused principles that are integrated everywhere depending on the theme addressed 

(climate or social issues). 

 

THE SINGULAR PLACE OF HUMAN RIGHTS WITHIN THE E - S AND G CRITERIA 

 

In the world of sustainable finance, ESG criteria have become the three letters that refer to the 

non-financial performance of both investment funds and their participations. They refer to ESG 

questionnaires, ESG managers, ESG policies, ESG Due Diligences… but how are Human rights integrated 

in this specific and complex framework? 

Usually, they are mentioned under the S criteria which refers the social impacts and social risks like 

discrimination in hiring and in the workplace, workers' safety, workers' rights (collective agreements 

and rights to unionise), gender equality measures in employment, or consumer relations and product 
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safety (Simmons & Simmons, 2021). we can also distinguish social issues, internal to the company, 

from societal issues involving other stakeholders with an external dimension. 

While this classification is relevant, it would also be interesting to have a more refined and holistic 

understanding of human rights, and to consider their integration into the E and G criteria. Regarding 

criterion E, the United Nations Human Rights Council recognized in October 2021 that "having a clean, 

healthy and sustainable environment is a human right" (United Nations, 2021). From this principle 

emerges an individual and collective responsibility to protect the environment in an overall human 

rights promotion strategy, hence the desire to include evolving findings on human rights in the E 

criterion. As mentioned above, in the SFDR regulation human rights were seen as a 'sustainability 

factor' and therefore social and environmental issues in the economic world are mutually dependent.   

Criterion G is also fundamental in the promotion of human rights as it covers issues of responsible 

governance, but also all the political orientations of a company, notably its formalization of a code of 

ethics, a code of conduct, a human rights charter and codes for its suppliers. Similarly, anti-corruption 

policies are important building blocks for a better understanding of what a human rights policy might 

be. Human rights would thus be considered in all business considerations and reflect the emphasis 

given by international standards. For example, the Ten principles of the Global Compact include two 

principles called 'Human rights: Principles 1 ("Businesses should support and respect the protection of 

internationally proclaimed human rights") and Principle 2 ("Businesses should make sure that they are 

not complicit in human rights abuses"). To ensure these principles, human rights must therefore be 

considered both as a social issue, but also as a priority concern at the level of corporate governance. 

However, it is important to take into account the difficulty of determining and assessing human rights 

indicators. The International Federation for Human Rights considers that this is due to a lack of 

comparable qualitative and quantitative data on this matter (FIDH, 2021). For example, it is interesting 

to note that the Ecovadis barometer in its 'Comparative CSR performance of French companies with 

that of OECD and BRICS countries' takes into account seven evaluation criteria that separate social 

criteria (workers' security, training within the enterprises…) and human rights criteria (forced labour 

and discrimination) (Ecovadis, 2019). Here the notion of forced labour is much more difficult to assess 

depending on the size of the structure and its core activity. Also, some social criteria like access to 

training or safe working conditions could be considered as 'human rights' criteria as a safe and healthy 

workplace is considered essential in the register of workers' rights (United Nations Human Rights High 

Commissioner, 2019). To counter these difficulties, many innovations are being developed, such as the 

machine learning software developed by the London Stock Exchange Group called "ESG Controversy 

Prediction" which uses ESG data to rationalise the risks of controversy, particularly on social issues 

(Stichbury, 2020).  

In summary, human rights now call for a more transversal approach in the ESG framework with a 

clearer definition of what a human right is and its implications at all corporate levels for actors within 

the sustainable finance field. 

 

INVESTING IN HUMAN RIGHTS: A TANGIBLE REALITY?  
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To conclude on the integration of human rights in sustainable finance, it is interesting to 

discuss the possibility of addressing human rights as a positive approach for a new investment 

framework and thus going beyond the simple risk approach. It is important to reflect on a new form of 

investment within SRI (Socially Responsible Investment) to redistribute the traditional cards of finance. 

But how to invest in human rights? 

A first lead to promote this kind of investment is to translate the United Nations SDGs (Sustainable 

Development Goals) into a possible investment policy (Robeco, n.d). Indeed, some SDGs are subject to 

heavy funding expectations, especially in areas that require transformative innovations. Taking the 

example of SDG 3 (Good Health and Well Being), financial actors could both invest in innovative 

research laboratories and start-ups, while strengthening the production capacities of larger companies. 

These investments may directly or indirectly impact various human rights such as access to health, 

quality treatment, good working conditions for healthcare staff (target 3.B and 3.C), gender inclusion 

and targeted health access for women (target 3.7). The same human rights impact process can be 

applied to other areas of investment, such as infrastructure (SDG9), green industry, energy (SDG 7), or 

education (SDG4). The financing gap is particularly wide in developing countries, especially concerning 

infrastructure, energy access and climate change mitigation (Djeneba, 2019).  Some initiatives at the 

UN level are trying to close this financing gap, like the Joint SDG Fund, but the need for more public-

private partnership for the SDGs is strongly felt. Investors could promote a more humane approach to 

enhance global public goods and a virtuous financial system. 

Nevertheless, this approach should be a framework for reflection and investment, not just a human 

rights washing exercise that tries to fit everything into the categories of the SDGs. SDGs are indeed 

very wide and sometimes not suited to a classification by core business. Moreover, not all the SDGs 

can be the subject of investment, it is sometimes the responsibility of states to act on certain issues 

(such as social protection). The vocabulary and targets of these goals are indeed not always 

translatable into direct operational investment. Furthermore, human rights themselves are not a clear 

target, but a permanent process of vigilance and improvement. 

Our second lead to invest in human rights is to adapt several financing tools towards human rights 

protection and enhancement. 

The world is already witnessing the rise of impact investing, which promotes a positive approach 

to human rights, notably by financing solutions that place ethics at the heart of companies' concerns, 

whether in their sourcing or production methods. Investing in SSE (Social and Solidarity Economy) is 

another way of financing social impact projects that contribute through their activity to integrate 

excluded populations and enhance human rights with certain approaches (such as education, sport, 

employment...). The notion of social innovation is indeed growing and requires concordances between 

public policies, social entrepreneurs and committed investors (Guaipatín, 2013). 

In terms of economic tools, social bonds are also gaining importance, and like green bonds, efforts 

are being made to formalize and frame this field of investment, as shown by the Social Bond Principles 

initiative (ICMA, 2021). These investments, which are based on projects, not companies, place social 

outcomes at the heart of their strategy. One could thus think of a category within social bonds more 

focused on "human rights bonds", while acknowledging that the social impacts of these bonds are 

often similar to the promotion of human rights, local populations and employment enhancement. 
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Thanks to these frameworks for action (SDGs) and reflections on the adaptation of financial tools 

(such as social bonds), it’s clear how investment in human rights could become a reality, without of 

course taking the place or responsibility of states' authority in setting regulatory frameworks for 

human rights, thus going beyond the due diligence angle to value a positive approach to human rights. 

 

PART 3: CONTROVERSIES, ESG RATINGS AND HUMAN RIGHTS  

 

 After reviewing how companies and financial actors are affected by new regulations and legal 

obligations with respect to human rights, we now look in particular at their integration in the analysis 

of controversies. Specifically, this section aims to provide an understanding of the role of controversies 

in ESG investment emerging from the literature on this topic, as well as to highlight some of the key 

human rights-related considerations to be made when analysing controversies, in particular from a 

legal perspective, stemming from our own experience within this project. 

 

CONTROVERSIES IN ESG RATINGS: AN OVERVIEW  

 

  

Controversies can be defined as “events that cause reputational damage and highlight a firm’s 

lack of preparedness and/or inability to manage emerging events and risks” (Boffo and Patalano, 2020, 

p. 30). In general, controversies in ESG domains are less common for firms including sustainability 

considerations in their business practices (Boffo and Patalano, 2020).  Considering such instances in 

ESG ratings is important for investors because companies may be financially affected by them (Aouadi 

& Marsat, 2018). 

 

Various studies explore the dynamics of the relationship between companies’ profitability and 

these kinds of events.  For example, it has been found that a company’s worth on the market does not 

decrease when such a firm is implicated in controversies related to sustainability issues (Aouadi & 

Marsat, 2018). In fact, these negative events seem to benefit some companies by putting the spotlight 

on their ESG performance in general, which is found to be positively correlated to how much that firm 

is worth, possibly leading to an adjustment of their approach to such topics (Aouadi & Marsat, 2018). 

These results contrast with the finding, specifically related to fossil fuel companies, that while 

corporations’ efforts in ESG domains are beneficial for them, the occurrence of scandals on such issues 

is financially detrimental, because it increases how risky these companies are perceived to be by 

investors (Shakil, 2021). A yet different point of view is provided by DasGupta (2022), who discovers 

that the sustainability efforts of companies do not increase if they have already faced various 

controversies in this domain. This is so despite the fact that companies strategically increase their focus 

on ESG when they find themselves in financial difficulty (DasGupta, 2022). 

 

Beyond the financial aspect, seeing that ESG considerations are inextricably linked to ethics 

(Skeet, 2022), and that investors are increasingly interested in the fact that their capital positively 

affects both people and the planet (Boffo and Patalano, 2020), the importance of considering and 

thoroughly reviewing controversies is obvious.  
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Rating agencies approach controversies differently, analysing them more or less in depth, and 

assessing them in various ways: some incorporate such analyses into a company’s overall ESG 

assessment, while others keep them separate from the evaluation of the “social”, “environmental” 

and “governance” issues, making them a fourth, independent topic of inquiry (Boffo and Patalano, 

2020). However, including negative occurrences in general ESG scores fails to depict the actual 

consequences, particularly with respect to human rights, that companies’ actions and activities may 

have (Pred and Bugalski, 2022). This is due to the fact that, because of the way some ESG ratings are 

set up, “firms can substitute bad behavior with good behavior” (Gorodnichenko & Berg, 2022). 

 

All these elements point to the need to review controversies thoroughly, and, as advocated by 

Pred and Bugalski (2022) to heighten the focus on human rights infringements. 

 

THE ANALYSIS OF HUMAN RIGHTS CONTROVERSIES: INSIGHTS FROM OUR EXPERIENCE  

 

Working with EthFinance we have explored various ways in which controversies can be 

analysed in order to effectively assess the role of human rights within them, specifically making use of 

the French and international legal texts that lay out businesses’ obligations on these issues and the 

guidelines to which they should adhere. Three specific points of interest emerge from the analyses 

performed in the framework of our year-long project, also based on EthiFinance’s suggestions and 

feedback. 

First, in order to properly include human rights in such analyses EthiFinance has encouraged 

the research team to consider their “double materiality” (European Commission, 2019, p.6). With 

respect to the company, in our analyses we have assessed whether the businesses considered could 

be held legally responsible for failing to meet their human rights obligations, assessing the facts on the 

basis of human rights laws and guidelines. With respect to the stakeholders, it has quickly become 

evident during our project that it is especially important to correctly identify the actors involved, and 

prioritize some of them, as well as to be able to categorize the facts into specific human rights 

violations. This has been at times problematic for us, as it requires a clear understanding of the events 

to be considered as part of the controversy, leaving us sometimes unsure on the precise score to assign 

to a particular criterion. 

Second, from our discussions with EthiFinance it has emerged that it is important to consider 

a company’s response to a controversy in which it is implicated, identifying it as a criterion that could 

potentially discriminate between two otherwise similar controversies. From our analyses this seems 

to be the case, for example, in the recent controversies that have implicated French Ehpad companies 

Orpéa and Korian.  In order to analyse this element with a specific focus on human rights, it is 

interesting to verify not only whether the company involved has taken new steps to correct and 

improve its human rights protection framework after the controversy, but also to make sure that this 

has been done with a particular attention and reference to both “hard” and “soft” law texts on the 

matter, through an in-depth cross-verification. For example, the new instruments (such as a Code of 

Conduct or a Human Rights Policy) can be compared to each relevant article of the UN Guiding 

Principles on Business and Human Rights - an analysis that provides an exceptional level of insight and 

allows to assess the company’s policies based on the highest possible standard. We have performed 
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such analysis, for example, on the agreement signed in 2017 between construction company Vinci, 

QDVC and the workers’ federation IBB. 

Similarly, the third element is that it is useful to look into whether the main human rights 

instruments adopted by companies before the events of the scandal meet the level of due diligence 

required by national and international standards, through a similar cross-verification with the UN 

Guiding Principles or other international legal guidelines and national laws. It is clear to us, however, 

that doing this systematically for all controversies and all companies’ policies is extremely time-

consuming and thus might not be a practical choice, as there might also be an imbalance in the 

assessment of various controversies if such documents are not available.    

 

The difficulties we have encountered while performing these analyses during our project have 

opened our eyes to some insights.   

First, while it is essential for the analyst to establish a clear and objective methodology to 

assess the different elements taken into account, this issue represents a considerable challenge and 

inevitably requires the inclusion of normative considerations, for example with respect to the impact 

of the controversy on the human rights of the stakeholders involved, and to the relative importance 

of such parties. In setting up the rating scale it is thus important that a consensus is established within 

the rating agency as to what human rights and stakeholder to prioritize, based, for example, on legal 

provisions, or on the perceived importance that various issues might have for investors. In fact, during 

our analyses we have discussed at length, for example, weather the risk of gender discrimination that 

was at the heart of the controversy concerning retail company Tesco in 2018 was to be assigned the 

same weight as the alleged health and safety violations by Vinci in 2019, and, if not, how to 

appropriately differentiate between the two in a way that would keep the analysis as fair and objective 

as possible. 

Second, in order to seriously evaluate issues related to human rights in the analysis of a 

controversy it is absolutely crucial to employ as much data and information as possible, based on a 

broad range of sources that include not only newspaper articles explaining the facts of the controversy 

and the following events, for example the launch of an investigation on the matter or a trial, but also 

companies’ policies and extra-financial reports.  This is not always easy, seeing that while on one end 

much of the same information is often repeated across different sources, on the other some elements 

that could impact the score of the controversy are not publicly available.  

Finally, in general, this type of analysis requires extensive research and legal skills, as well as 

knowledge of the international legal framework for the protection of human rights, representing a 

further challenge of such exercise.  

 

 

CONCLUSION  

 

In conclusion, this article explored the current landscape of human rights integration, both in 

regulations and in corporate and investors initiatives. The world of responsible investment, ESG ratings 

and controversy analysis is gradually integrating these issues from positive and, above all, concrete 

angles, making human rights a framework for action and thus going beyond risk analysis. Some 

challenges require particular attention, such as the diversity and sometimes contradictions between 

human rights regulations. Not all countries are equipped with the same legal apparatus, which 
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complicates the actions of companies and international organizations to protect those rights. Similarly, 

a balance needs to be achieved between hard law and soft law to ensure that the law regulates these 

issues while leaving room for an innovative approach to human rights. Finally, defining human rights 

operationally is essential, as it will enable their use within quantifiable processes, as we have been 

trying to do for this project in the framework of the analysis of controversies. 
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